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WATER AD HOC TRIBUNAL

ISTANBUL, TURKEY

Public Hearing – March 10, 2009

CASE: MADEIRA RIVER HYDROELECTRIC DAMS, AMAZON FOREST, STATE OF RONDÔNIA, BRAZIL.

I. PLAINTIFFS AND DEFENDANT

INTITUTO MADEIRA VIVO – IMV –, Non-profit Civil Society Organization, located at the corner of Paulo Francis and São Vicente streets, number 1983, Nova Floresta neighborhood, city of Porto Velho, state of Rondônia/RO, Brazil, in this act legitimized by active participation in the network of social organizations, popular movements and community associations that work together in Brazil and Bolivia resisting the construction of hydroelectric dams on Madeira river, enterprises under the Growth Acceleration Plan (“Plano de Aceleração do Crescimento” –PAC) of the Brazilian Federative Republic, moved by 

VIOLATIONS TO THE POPULAR PARTICIPATION PRINCIPLE IN THE PROCESS OF TAKING DECISION ON PUBLIC PROJECTS; THE IRREGULARITIES IN THE ENVIRONMENTAL LICENSING PROCESS OF THE HYDROELECTRIC DAMS; SOCIAL INJUSTICE FORCED ON THE FOREST PEOPLES DIRECTLY IMPACTED; THE THREATENING OF PHYSICAL AND TERRITORIAL INTEGRITY OF ISOLATED INDIAN GROUPS; AND THE SEVERE ENVIRONMENTAL DAMAGES – NATIONAL AND TRANSBOUNDARY –  CURRENT AND FUTURE,

In defense of Brazilians’ collective constitutional right to an ecologically balanced environment, of the constitutional right of the indigenous people to permanent possession of the land traditionally occupied and the exclusive use of soil and freshwater resources and of the Human Right to Water, all rights being disrespected by State of Brazil, we formally offer this complaint to the EMERITUS WATER AD HOC TRIBUNAL against the PRESIDENT OF THE BRAZILIAN FEDERATIVE REPUBLIC, MR. LUIZ INÁCIO LULA DA SILVA, responsible for the execution of the Growth Acceleration Plan (PAC).

II. EXPLANATION

Geopolitical description 

The watershed of the Madeira River is a transboundary watershed of draining tributary rivers in the territorial area of Peru, Bolivia and Brazil. The main river, Madeira, is transboundary; born in the Andes Mountain range in Bolivia, receives water from many tributary rivers such as Madre de Dios (Peru), Mamoré and Beni (Bolivia) and Guaporé (boundary between Bolivia and Brazil). The confluence of these international water bodies in the Brazilian geopolitical territory jurisdiction is given the name of Madeira (wood) river, on account of the great density of sediments and tree trunks carried by its waters.    
According to MOLINA (SWITKES, 2008, p 50): “Madeira River is the main tributary of the Amazon River, both in terms of its volume as well as in extension. Flowing into the Amazon River, the Madeira River is the fifth most voluminous in the world, draining an area of 1,420,000 km2”. 

Project Description

The hydroelectric dams of Madeira River are part of the Peru-Brazil-Bolivia hub of the Initiative for the Integration of Regional Infrastructure in South America (IIRSA). IIRSA was launched in the year 2000, in the meeting of South American presidents in Brasilia, Brazil’s capital city, as a forum of dialogue between authorities responsible for transportation infrastructure, energy, and communications of the twelve South American countries. Its purpose is to promote the development of infrastructure for the physical integration of these countries according to a standard of territorial equitable and sustainable development. The project was presented by the Inter-American Development Bank (IDB).
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Illustration of the Hydroelectric Dams of the Madeira River watershed in Brazilian and Bolivian territory; illustration of the dams of Santo Antônio and Jirau in the state of Rondônia in green. Source: Agência Carta Maior; archive of photos. Available at: www.cartamaior.com.br 

The original project consists of the Santo Antônio and Jirau hydroelectric projects in Brazilian territory; a bi-national hydroelectric dam being planned on the Bolivia-Brazil border; and the Cachuela Esperanza dam on the Beni river, in Bolivia. The dams aim to expand the industrial waterway over 4,200 km, promoting the integration of Brazil with Bolivia and Peru and making barge transport to Pacific Ocean ports a possibility, in addition to expanding regional electrical energy generation.

III. FACTS

Brazil situation

In fact, the Brazilian government projected unilaterally two dams on the Madeira river in Rondônia state, territory under its sovereign jurisdiction. The Brazilian government did not share information with, nor did it consult the governments of Bolivia and Peru. The Environmental Impact Studies by the project promoters did not consider the transboundary impacts of the hydroelectric dams. According to analysis by the Instituto de Estudos Socioeconômicos it is the national segment of the IIRSA project. The construction of two hydroelectric dams on the Madeira River is part of the Plan for Acceleration of Growth (PAC), a program of the federal government of Brazil. The PAC was launched in February of 2007, with plans for investments in infrastructure on the order of R$ 503 billion Brazilian reais (approx. US$ 215 billion) by 2010. The energy sector will be benefited by a large share of the total investments, on the order of R$ 274.8 Brazilian reais (approx. US$ 115 billion).

The Santo Antônio and Jirau dams are legally conceived to be of public interest and of strategic importance, being energy generation projects considered as a priority for concession and construction. The Santo Antônio dam will have an installed generating capacity of 3,150 MW; the dam will be located 7 km upstream of Porto Velho, capital of Rondônia state; the dam will be 55 meters in height and will flood an area of 271.3 km2. The Jirau dam will have installed generating capacity of 3,300 MW; this dam will be built 120 km upstream of Santo Antônio Dam, upstream from the backwater of its reservoir. The flooded area will be of 258 km2, and its dam will be 35.5 meters in height.

The Madeira Hydroelectric Complex of is classified as being of the highest priority for the government of Brazil. The estimate is that the installed potential of both dams will correspond to 8% of Brazilian electrical energy demand – almost half of the capacity of Itaipu dam, the world’s largest generating station – and it will supply the Southwest/Central-western Sub-market. According to Brazilian government figures, the cost of the two projects are R$ 9,672,720,000 (approx. US$ 4.15 billion) and R$ 9,300,076,000 billion (approx. US$ 4 billion. The winning bidders in the public auction by the National Electrical Energy Agency (ANEEL) for the right to build the dams were: Madeira Energy S/A (note: now called Santo Antônio Energy) – led by the Odebrecht company and the state-owned Brazilian company Furnas – for Santo Antônio dam; and Sustainable Energy of Brazil (Enersus) led by the French company SUEZ.

Bolivian and Brazilian citizen opposition

The project has already obtained a Construction License from the Brazilian Enviromental and Renewable Natural Resources Institute (IBAMA), and both dams are already in their initial phase of construction. Families of traditional residents of the region are already being involuntarily removed from the area of direct influence of the projects. Watercourses are being diverted for the installation of the work sites and construction of the dams. It is estimated that the dams will be built by 2012, and the generation of electric energy for the national interconnected system will begin. 

In terms of Brazilian, attempts at active participation were frustrated during the decision-making process. The public hearings, a requirement of Brazil’s environmental licensing procedure, failed to meet the expectations of the affected communities, and their considerations were not incorporated intto the project, serving instead only to legitimize it. Many organizations, popular movements and community associations in Bolivia and Brazil gathered in opposition to the project, without changing the policies of the Brazilian government.

Organized Brazilian civil society brought legal challenges in the Brazilian Courts seeking the suspension of the environmental licensing. Diverse independent technical studies questioned official data, demonstrating a larger dimension of the social and environmental impacts caused by the hydroelectric dams. The projects’ devastating effects are linked to the short useful life of the reservoirs, of only 30 to 50 years. 

On the regional level, there were protests by the Republic of Bolivia questioning eventual transboundary impacts affecting its sovereign territory, which were proven in studies. Chancellor David Choquehuanca maintained contact with the Brazilian Foreign Relations Ministry (MRE) through meetings and correspondence. Bolivia invoked the principle of the right to prior information in case of projects on international rivers, since the Madeira River is the boundry between the two States. The proximity of the Jirau and Santo Antônio dams to the border, only 84 km and 190 km respectively, is of concern. The Bolivian government urged by society, does not want the extension of the backwaters of the Jirau reservoir to flood inhabited border territories, altering the hydrological regime and creating on fishing activities.

People at risk

Despite the opposition, on August 11, 2008, the Construction License (LI) for Santo Antônio dam was granted and on November 14, for Jirau dam. Most of the environmental conditions were not complied with and mitigation measures set forth in the Basic Environmental Plan have still not been carried out, including the setting up of a Station for Ethno-Environmental Protection to locate the protect isolated Indigenous groups in the area of impact of Santo Antônio dam. According to the National Indian Foundation (FUNAI) there are isolated groups on both banks of the Madeira River, in Rondônia and Amazonas states.

Brazilian indigenous legislation determines the government has the responsability of  “guaranteeing the Indians and native isolated indigenous groups the right to remain in and to maintain their territory intact, intervening only when the survival and cultural organization of the people of the native isolated groups in the region. This case was presented to the Latin-American Water Tribunal in September of 2008, in Guatemala, during the Fifth Public hearing. The Jury ruled in favor of the human rights claim presented by the Kanindé Brazilian civil society organization, censoring the government of Brazil and elaborating relevant recommendations for the solution of the conflict in its verdict (document annexed).

As for the riverine and other traditional residents of the basin, local reports confirm that more than 100 families have already been removed without even receiving compensation or being re-settled, being forced instead to migrate to the city, contributing further to the number of urban dwellers below the poverty line. Considering the critical agrarian situation in the Brazilian Amazon, many will not even receive compensation because they do not have land title. Local organizations estimate that upstream of the dams, 10,000 Brazilian citizens and 2,000 Bolivians will be affected, and downstream more than 10,000 riverbank dwellers will be; moreover, the entire urban population of Rondônia (1,500,000 people) is under risk due to the fact that the Santo Antônio hydroelectric dam is only 7 km upstream from the city. 

Thousands of people who have their food security linked to traditional activities such as fishing and agriculture are threatened. Due to the threat to the migratory and reproductive cycle of various fish species, the availability of this main regional protein source will be severely affected. Those who live downstream from the dams will face the decline of agricultural production as a result of the loss of the annual deposition of fertile mud sediments on the floodplains, which permits agriculture in the low-water season, since the cycles of flood and ebb of the river will be interrupted by the constant maintenance of its flow to permit shipping of crops and timber for export.

In general, the destruction of these traditional economical activities is not evaluated as social and economical impacts, which are considered positive in terms of the creation of opportunities for temporary jobs in dam construction. In terms of social and cultural damages, the decline of traditional subsistence activities should be mentioned, including artisanal fishing carried out by the riverside communities, especially considering that the project proponents estimated the need for removal of approximately 300 families in the zone of direct influence and the alteration of ecosystem conditions for the entire population in the enormous area of indirect influence of the hydroelectric dams. 

It should be emphasized that Brazil is well-known historically for its failure to adequately compensate populations removed for dam construction, an action legitimized by being in the “public interest”. The flooding would damage indigenous lands, conservation units, and historic sites, not to mention the possibility of archaeological sites not yet identified in the enormous area of the Amazon forest that will be flooded by the 529.3 km2 of reservoirs.

Environmental Damages and predicted impacts
Among the environmental impacts already registered since the beginning of construction are: the slaughter of 50 tons of fish for the diversion of Madeira River tributaries in order to facilitate the construction of the initial infrastructure of the Santo Antonio dam; and deforestation and ecological damages in violation of the environmental license for Enersus (Suez), which resulted in fines totalling R$ 450,000 reais (approx. US$ 190,000) levied by environmental authorities.

Studies and technical consultations show that a drastic alteration in the hydrological dynamic of the Madeira River basin will take place, also affecting Amazonas and Rondônia states, as well as transboundary damages caused by the flooding of upstream regions in Bolivian territory. The project proponents’ Environmental Impact studies themselves show that there would be a three-meter rise in water levels upstream caused by the silting up of the Madeira River – which carries an enormous quantity of organic material and sediments in its waters– added to the projection of the elevation of 2.7 meters of the water levels caused by Jirau reservoir, flooding areas inhabited by diverse riverside communities.

The interference in the natural flows of the Madeira River downstream will culminate in the reduction of the hydric contribution of the Madeira, principal tributary to the Amazon River. Most of the flooding will affect tropical rainforests, resulting in a irreparable loss of biodiversity and fish resources and in the emission of significant quantities of methane to the atmosphere. There is the possibility of extinction of fish including migratory catfish (bagres).

In the urban environment, the city of Porto Velho will suffer great impacts on public environmental sanitation facilities, as a result of the growth in population caused by the arrival of thousands of migrant workers in search of work. Domestic water supplies, and collection and treatment of domestic and solid wastes are already insufficient, and the projection is that these services will collapse during the period of dam construction.

Damages Extension

The damages range from the local sphere to regional impacts affecting Amazonian ecosystems. The fragmentation of the largest tributary of the Amazon will alter the fragile interactions of the regional ecosystem, which is totally dependent on the cycle of the waters. Besides the irreversible effects in the Madeira basin, the impacts will extend throughout the entire Amazon Basin, affecting Bolivia, Brazil, Peru, Colombia, Ecuador, Colombia, Venezuela, Guyana and Surinam.

(Insert Amazon Basin Map)
IV.  International Water Law

The Madeira River is the border between Bolivia and Brazil and its basin is of international drainage. This fits the concept of shared water resources, bringing in the notion of equitable rights, reciprocal obligations and mutual responsibilities between riverside States bathed by the waters distributed along the territory of different geopolitical powers. The integrated management of hydric-shared resources applies for unilateral and joint actions of the countries united by border and or transboundary rivers forming part of the international directives for bilateral or multilateral cooperation secured through international regimes.

It is a responsibility of the riverside State to look after the quality of the waters that bathe its geopolitical jurisdiction; it must practice its sovereign right of using the hydric resources, with the obligation of not damaging the similar right of other riverside countries, as well as of not causing transboundary damages. The federal Brazilian government is executing the project in a unilateral form, without legal agreements in the sphere of the International Public Right with Bolivia and Peru, according to a written opinion of the National Water Agency. Since this denunciation affects a transboundary water course, the presentation of this case to the EMERITUS WATER AD HOC TRIBUNAL petitions for a recommendation to the Government of the Federative Republic of Brazil for the establishment of diplomatic negotiations among the three riverside States and the formulation of a specific international treaty to regulate the proceedings on engineering works of great impact on Madeira River. 

Since this is an independent environmental court of justice, one of whose objectives is to seek the application of legislation of the international order, we ask for a pronouncement in this case which considers the principles brought by the Convention on the law of the non-navigational uses of international watercourses, approved by the Annual general meeting of the UN on May 21, 1997, in New York. This important legal landmark for the integrated management of basins of international drainage was opened for the signature of member States until May 20, 2000 and it is not fully in effect owing to the derisory ratification of its terms by only 15 Nations and signature by only six other countries.

V. LEGAL PRINCIPLES OF ENVIRONMENTAL AND WATER LEGISLATION
BRAZILIAN: Constitutional principle of Environment and Ecological balance as a right of present and future generations; principle of Social Participation; principle of access to Information; principle of Prevention; and principle  of  Precaution.

International Water law: Principle of the Hydrological basin as the Indivisible Management Unit; Principle of International Cooperation; Principle of Integrated and Sustainable Management of Water Resources; Principle of Equitable Use of Water Bodies on borders and/or transboundary; and Principle of the Sovereign Use of the Shared Water Resources, without causing damages to the environment of other States.

VI. CLAIMS 
For all bases in fact and of right presented, taking the verdict granted by the Jury as a legally suitable document of the Latin American Water Court in September, 2008 in Guatemala, during the Fifth Public Hearing “Water Justice in the Lands and Territories of Indigenous People”, in which the present case was analyzed and the federal government of Brazil was censured, receiving a series of recommendations that have not yet received action or response, and in light of the gravity of the case and the government’s unwillingness to acknowledge the legitimate rights claims of its citizens, sacrificed also by the inability of the Brazilian judicial system that repeatedly bases its decisions on the “public interest” embodied by the construction of large-scale infrastructure works that irremediably affect the water patrimony of present and future generations that depend on water as a primary and basic resrouce for life, we respectfully ask the DISTINGUISHED WATER AD HOC TRIBUNAL joined in Istanbul for the holding of this public hearing, a pronouncement which calls on the President of the Federative REPUBLIC OF BRAZIL, MR. LUIZ INÁCIO LULA DA SILVA, to:

1 – Recognize the activist citizen social mobilization and qualified participation in the process of discussions about the harm caused by Santo Antônio and Jirau dams, in such way that the Brazilian people’s sovereign power is respected in the relative political decisions regarding the construction of the dams;

2 – Create a Bi-National Committee that promotes discussion and dialogue regarding the impacts of these dams, with the participation of actors involved in the mobilizations, citizens of Brazil and Bolivia;

3 – Suspend the Construction Licenses for Santo Antônio and Jirau dams, through the application of the Precautionary Principle, considering the legal and technical bases that demonstrate the illegality of the concession of these authorizations, which the technical team of the Brazilian Institute of the Environment and Natural Renewable Resources (IBAMA) recommended in counsel;

4 – Adopt necessary measures to protect Indigenous peoples and native isolated indigenous groups through the creation of a Post for Ethno-Environmental Protection of the National Indian Foundation (FUNAI), responsible for the official demarcation of the limits of Indigenous Lands. Construction should continue only after the official demarcation of these lands, avoiding potentially irreversible impacts;

5 – Prior definition, with terms for implementation of plans for registering riverine populations, and full compensation for possessions, improvements, cultural losses and loss of salary by the communities, as well as compensation for environmental damages in accord with the qualities of the local biota through sustainable development projects to generate local income and job-training. 

6 – That the Brazilian Foreign Ministry agrees to international legal arrangements for the management of this Hydrological basin with the Republic of Peru and with the Republic of Bolivia reagarding the river of international drainage Beni/Madre de Dios/Madeira (the same hydric body with different names in each national territory).

Brasília, March 6, 2009.

Rodrigo Siqueira Ferreira

Specialist in Water Law

Legal Assistant of IMV
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